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1902.] NOTES OF CASES. 67 

Constitutional Law — Mechanic's Lien — Attorney's Fee. — That part of 
the mechanic's lien act of Colorado, which provides for the taxing of a reasonable 
sum as an attorney's fee to be fixed by the court and allowed plaintiff's attorney 
in all suits for the foreclosure of such liens in which plaintiff shall prevail, is 
unconstitutional. Antlers Park Regent Mining Go. v. Cunningham (Col.), 68 Pac. 
226. Citing Davidson v. Jennings, 27 Col. 187, 48 L. E. A. 340. 

In the latter case, the question is fully discussed and the provision held to be 
opposed to the letter and spirit of section 6 of the Bill of Eights of Colorado: 
"The courts of justice shall be open to every person, and a speedy remedy 
afforded for every injury to person, property or character; and that right and 
justice should be administered without sale, denial or delay." 

The court distinguishes cases in which the constitutionality of statutes requir- 
ing railroad companies to fence and providing penalties for disobedience to the 
statute, while the fee in the mechanic's lien cases is "a punishment for the 
failure to pay the claim of the lienor, and cannot be sustained upon the principle 
announced in those cases." 

In support of its ruling, it cites Durkee v. Janesville, 28 Wis. 464, 9 Am. Rep. 
500, adjudging the unconstitutionality of an act which . exempted the city of 
Janesville from the payment of costs in any action that might be brought against 
it to set aside any assessment or tax-deed, or to prevent the collection of taxes. 
Also R. R. Go. v. Morns, 65 Ala. 193, where a statutory provision for a reason- 
able attorney fee to be paid by an unsuccessful appellant in a suit against a rail- 
road company for damages to live stock was held to be in conflict riot only with 
the Bill of Eights of Alabama, identical upon this point with that of Colorado, 
but also with the XIV Amendment to the Constitution of the United States. In 
the case of Gulf &c. R. Go. v. Ellis, 165 U. S. 150, a similar ruling was made, 
Mr. Justice Brewer saying : 

"The act singles out a certain class of debtors and punishes them, when for 
like delinquencies it punishes no other. ... In the suits to which they are 
parties, they are discriminated against, and are not treated as others. They do 
not stand equal before the law. They do not receive its equal protection. All 
this is obvious from a mere inspection of the statute." 



Mechanics Lien— Mines. — A mechanics lien will not attach to the interest 
of the owner and lessor of a mine for work done or material furnished, where 
the same was done or furnished at the instance of or under contract with the 
lessee only. Antlers Park Regent Mining Co. v. Cunningham, supra. Affirming 
Wilkins v. Abell, 26 Col. 462, 58 Pac. 612. 



Life Insurance — Non-Payment of Premiums — Forfeiture. — Before an 
approaching due-date of a premium upon a participating life-policy, insured 
became violently ill, incapacitating him from attending to his business, and died 
fifteen days after such due-date. A short while thereafter and within sixty 
days, his widow tendered the amount of the premium, which was refused by the 
company. Upon suit being brought, evidence was admitted, and excepted to, 
going to show the mental condition and physical disability of the insured to 
know and act upon his rights. Held, that it was admissible, not as a legal 
excuse for the non-payment of premiums, but as evidence of the fact that the 



